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ADMINISTRATORS AND EXECUTORS. 


1. A charge by an executor f ysonal services, in travelling 
on the business of the estate, fn addition to a charge for the 
actual expenses of the journey, cannot be allowed an execu- 
tor: inasmuch, as his commissions are allowed him for the 
very purpose of compensating for personal services, bestowed 
on the estate. Morris v. Morris, 326. 

2. When property is bequeathed to the separate use of A during 
her natural life, free from the control and not subject to the 
debts of any future husband, with a limitation over to such 
child or children, as she may leave surviving, and if she die 
without leaving child or children, to such child or children of 
B as may be living, and no trustee was appointed: Held, 
that C, the executor under the will, became trustee, and is 
responsible for the forthcoming of the property at her death. 
Tinnin v. Womack, 135. 


See Arrorney’s Fer. o 

ADVANCEMENTS. 

1. Where a fund is directed by a will to be equally divided 
amongst children, interest will be charged on advancements 
out of that fund, whenever it is necessary to make the divi- 
sion equal. Daves v. Haywood, 253. 


2. Under our act of distribution, advancements made by intes- 
tate mothers, as well as intestate fathers, are required to be 
brought into hotchpot. Gifts made to grand children are 
not required to be thus brought in. bid. 


ALIMONY. 
See Divonkce. 
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ATTORNEY’S FEES. 


Where an executor claims for attornica’ fees and other ex- 
penses, in defending a suit against the estate, they will be 
allowed, provided the defence ought to have been made, 
and that inquiry was directed to be nade by the Master. 
Poinderter v. Gibson, 44 


AUCTION. i? 
See DaMaGEs. 


BASTARD. 
See DisTRIBUTIONS. 


BEQUESTS, DEVISES, &c. 

1. A will of realty and personalty is construed as if executed 
immediately preceding the death of the testator, unless the 
contrary appears from the will itself. Gwyn v. Gwyn, 145. 

2. Where a person by his will, gives Lis slaves their freedom, 


with directions to his executor to remove them from the State, 

and gives also to those slayes a sum of money, and one of 
them, a female, accepts the “gift, and is.preparing to go, but 
is prevented by her death from doing so, her representative is 
entitled to recover her share of the money. Alvany v. Pow- 
ell, 35. 

8. Removing from the State is not a condition precedent to 
emancipation, but is a condition subsequent: by the non-per- 
formance of which the newly acquired freedom may be for- 
feited. And so of the capacity to take property. Ibid. 

4. Where a bequest is made to a female slave of her freedom, 
and a sum of money, and she dies, her children, whether she 
was married according to law or not, are entitled to the money 
thus bequeathed. bid. 

5. A bequest of money “to all my negroes, that I have or may 
have at my death,” does not give an original share to a child 
with which one of the female slaves was pregnant at the time 
of the testator’s death. bid. 

6. A bequest to R. of “negroes, &c., during her widowhood, 
and a sorrel mare, &c., to dispose of as she may think pro- 
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per.” Held, that the latter expression does not apply to the 
slaves; as to them she did not take an absolute estate. Cor- 
bitt v. Corbitt, 114. 

7. The word “heirs,” when used generally, in reference to per- 
sonal property, means those, who take by law or under the 
Statute of Distributions. bid. 

8. A Court of Equity has no jurisdiction in cases of partition, 
unless the parties are tenantgig common. bid. 

9. Where a fund is given for two purposes, one for the educa- 
tion and support of children, and the other for their better 
advancement in life upon their arriving at age, and where it 
does not appear from the will, that if the former purpose 
should become unnecessary as to one or more of the children, 
that the latter purpose should fail also, the division must be 
equal without regard to inequalities in previous expenditures. - 
Poindexter v. Gibson, 44. 

10. Where there is a devise of land to A’s heirs of a certain 
name, it is good, though A be living, and takes no inter- 
est therein Lee v. Foard, 125. 

11. If A disposes of said land, receiving money and bonds in 
payment therefor, and dies, the purchaser may file a bill to 
have his bonds in the hands of A’s administrator surrendered, 
and have an account as to the assets. bid. 


CHAMPERTY. 


A contract between a father and son, made during the penden- 
cy of a suit against the father, whereby the son agrees to de- 
fend the suit for the father, in consideration of receiving a 
part of the property in controversy, in case of success, is 
void, as coming within the prohibition of the common lew 
against champerty. Barnes v. Strong, 100. hes 


CHEROKEE LANDS. 
See Insunction, 2. Parryers 4. 


. COMITY OF STATES. 
See Domtor. 
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COMMISSIONS, COMPENSATION, X&c. 
See Apm’R AND Ex'r, 1. 


CONTINGENT REMAINDER. 

A bequest to J., “to go to her after her husband’s death, and if 
she dies before him, I allew her part to go to her sons, (naming 
them) when they come to the age of twenty-one” passes a 
present right to be enjoyedsafthe death of the husband with 
a limitation over to the sons, in the event of her dying before 
her husband. Culbertson v. Frost, 281. 


See Jurrspiction. 5. 


CONTRIBUTION. 
See Lecactgs, i. 
CO-SURETIES. 


1. Where A and B were co-sureties on an administration bond, 
and being sued upon the same by one of the next of kin, and 


while the suit was pending compromised the same by the 
payment of $1100 each, under the advice of counsel and 
from an honest belief that both were lizble to a Jarger sum 
on account ot the devastavit and insolvency of their princi- 
pal, and it is afterwards discovered that B, who had administer- 
ed on the estate of the principal, nad, by a misapprehension 
of law, but acting under logal counse!, and in good faith, er- 
roneously given up assets of their principal to another claim, 
which, if they had been held by him, would have saved them 
both from loss by this suretyship, yet it was held that A could 
not sustain a bill to throw the whole loss on B, there being no 
evidence that B had concealed from A the fact of having thus 
parted with the assets and not making any allegation of fraud 
or imposition on the part of B. Branden y. Medley, 813. 
2. The rule, that a party must establish his judgment at law, 
before he can come into equity, is confined to cases. where a 
creditor secks the aid of a court 6t equity in the collection 
of his debt on the ground of impesing on an equitable imter- 
est, the liability which would attach at law, on a, correspond- 
ing legal interest. It does not apply to the case where a 
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surety has paid money for his principal, and seeks to enjoin 
an execution on a judgment against him, in favor of such 
surety, the latter being out of the State, and insolvent. In 
such a case the surety is entitled to relief, though he did not 
pay the money until after the suit against him had been com- 
menced, and therefore could not have pleaded it at law as a 
set off. Brittain v. Quiet, 328. 


DAMAGES. 


The amount of damages accruing upon the resale of property, 
which resale was made necessary by the bidder at a former 
sale not having complied with the terms of such sale, is too 
uncertain a question to be disposed of in a Court of Equity, 
and should be left to the proper tribunal, a Court of Law. 
Anderson v. Arrington, 215. 


DEMURRER. 
See Practice 2. Pueaprtne 9. 


DEEDS. 

1. A release of interest endorsed on a note which was never 
delivered to the releasee is inoperative. Daves v. Hay- 
wood, 25%. 

2. Whether a Court of Equity will reform a deed of gift of a 
slave, so as to give a feme covert a separate property therein, 
upon the ground that the draughtsman mistook his instruc- 
tions, such instructions not being in writing. Quere? Jones 
v. Perkins, 339. ’ 

But certainly it will not do so, unless the mistake is admitted 
in the answer, or established by clear. and convincing proof. 

8. Where a deaf mute had made a bequest of slaves,.and di- 
rected one of the witnesses to keep it, and have it recorded, 
But on the next day, took back the will and executed a deed 
of gift, which was ‘taken possession of, and carried away by 
the same witness without objection from the donor, but with- 
out any particular instructions, held that this was delivery 
of the deed of gift. Barnett vy. Barnett, 221. 
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4. The ancient doctrine thet persons born deaf and dumb were 
to be considered #3 tdivis, bas been abendoned in modern 
times, and the legal capacity of such persons fully recog- 


See JURISDICTION, 3. 


DELIVERY. 
See Drsp, 2. 


DISTRIBUTION. 

A bastard dies intestate, leaving the daughter of a bastard 
brother, born of the same mother, his next of kin, and a 
widow; it was held, that the widow was only entitled to one- 
third of the husband’s personal estate, and the daughter of 
his basiard brother to two-thirds. Coor v. Starling, 243. 


DIVORCE. 

1. No appeal will lie from an order of the Court of Equity un- 
der the act of 1852, allowing alimony, pendente lite, to the 
wife, who sues for a divorce and alimony. Karp v. Earp, 118. 

. In a petition for a divorce, it is not necessary to negative the 
fact of the petitioner’s receiving the offending party to conjugal 
embraces after coming to a knowledge of the adultery com- 
plained of, this being a ground of defence. Especially is it 
unnecessary to negative this fact, where the prayer of the 
‘petition is only for a separation from bed and beard and for 
alimony. arp vy. Earp, 239. 


DOMICIL. 

Where one domiciled in Mississippi dies and leaves property in 
this State his administrator shall pay the debts due by him 
in this State, although by the laws of Mississippi the proper- 
ty, had it been there, would have gone te the wife. Moye 
v. May, 34. | 


EMANCIPATION. : i. 


1. Emancipation, followed by immediate removal from the State, 
is not forbidden by our laws. But where it is provided in a 
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will, that certain slaves shall heve their own time, and may 
work or not, as they see proper, having the care and protec- 
tion of a nominal master, and a fund for their support and 
maintainance, such a state of qualified slavery is regarded by 
the Court as unlawful, and the bequests void. Thomas v. 
Palmer, 249. 

2. Upon a direction in a will to emancipate a female slave, 
either immediately, or at a future time, after a temporary 
enjoyment of another, the issue of such female slave must, 
when nothing to the contrary appears in the will, follow the 
condition of the mother, and be emancipated also. Caffey 
v. Davis, 1. , 


See Bequests, Kc., 2, 3, 4, 5. 
ENTRY. 


1. An entry, calling for “a chesnut tree, in a known line as a 
beginning corner, and lying on the head waters of Elk 
Creek, and between the lands of other persons,” is sufficient- 


ly certain to sustain a grant on it. Horton v. Cook, 270. 

2. Where A makes an entry which loses its priority by the 
lapse of time, and B makes another, which is also permitted 
to lapse, both stand on the same footing, under the act of 
1850, and A having got a grant after B’s entry lapsed, it 
was held to be good. bid. 


ESTOPPEL. 


1. Where a petition was pending in court for the partition of a 
tract of land between tenants in common and after an order 
is made appointing commissioners to divide the land, but be- 
fore they have made their report, one of the partitioners sells 
and conveys his undivided interest, such purchaser is privy 
to the suit and is bouad by the judgment of the court con- 
firming the partition made by the commissioners although 
such report and confirmation is after his purchase. Coble v. 
Clapp, 1738. ' 

2. Where one of the tenants in common, after a partition 
is made by commissioners and a judgment is entered con- 
firming their report, conveys his interest by deed, describing 
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the same as an undivided half of the whole tract, as it was 
before it was divided, the grantee is not estopped by such 
description, so as to subject him to a re-partition of the land. 
Ibid. 


EVIDENCE. 

1, Where one is made a party to a bill in Equity, pro FORMA, 
but has no interest in the questions involved in it, he may be 
examined as a witness by tue adverse party. 

Wilson vy. Allen, 24. 

2. Where an administrator DE BoNIs NON of a testator, who has 
no interest under the will, is examined in behalf? of a legatce, 
and his deposition read, this is no equitable discharge of the ° 
principal defendant, who claims by a deed of gift from the 
testator, which is attacked for fraud. Ibid. 

2. In weighing the testimony of witnesses as to value, damages, 
&c., it is not necessarily erroneous to take the average of 
several witnesses who have deposed to different amounts. 
Wailing v. Burroughs, 21. 

8. Where a part of a parol trust was alleged to be, that certain 
slaves were to be conveyed to the plaintiff s daughters on 
their marriage, it was held, that the daughters had no such 
interest in the question, as to make it requisite or proper that 
they should be parties to the suit brought by their father. 
Lamb vy. Pigford and others, 196. 

4. Held, further, that the daughters, and their husbands were 
competent witnesses in the cause. Ibid. 


See Insuncrion, 8. 


FORTHCOMING BOND. 
See Lecacrgs, 2. 


FRAUDS, STATUTE OF 

1. A part performance of an agreement for the exchange of 
lands, (as where the parties inutually exchange poscession,) 
will not dispense with the provision in the Statute of frauds, 
requiring such agreement to be in writing. 
Barnes v, Teague, 277. 
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2. A defendant is entitled to the protection of the Statute, 
where he claims it by plea or answer, though he admits the 
parol contract as alleged by plaintiff's bill. bid. 


FRAUD. 

1. Where a father, having made a voluntary deed of gift to a 
daughter, in order to “upset the same, has the property levied 
on, and sold for his debts, bought in by his agent, and by his 
direction, it is conveyed to the other children of the donor, 
(the father) these last holders will be declared trustees for 
the original donee (the daughter.) Uzzle v. Wood, 226. 

2. Where a creditor fraudulently removes his debter with an 
intent to hinder and delay the surety in the collection of 
such sum as he might have to pay for such debtor, a court of 
Equity will enjoin him from collecting the debt out of the 
surety. Smith v. Hays, 321. 


GUARDIAN. 

1. Where a guardian, with means in his bands, amply sufficient 
to educate his ward, altogether fails to have him sent to 
school, or in any manner instructed, but permits him to hire 
his own slaves and rent his own land and to carry on the 
business of farming, during the last three years of his minori- 
ty, during which time, he becomes indebted almost to the 
value of his estate, and on the day of such ward’s arrival at 
age, seeks him and obtains a release from him, without mak- 
ing any exhibit of items, and, without, in any manner, ac- 
counting with his ward; held, that such conduct smounts to 
gross neglect and abuse of his trust, and that in accounting 
in this Court, every inference is to be made against such 
guardian. Boyett v. Hurst, 166. 

2. Held also, Taat a guardian, thus acting, was aceountable to 
his ward for the fall value of the hires of his slaves, and the 
rent of the land, but not being able to ‘procure » bond, which 
fo partion Mb whey hes Os ek 0) 
and which had- been’ ered-to him, on the settletuent ,* 

- ‘above. mentioned, the ¥ was not in a situation to have re- 
lief in'thisrespect.. bid. , a 
2 
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3. Where a guardian, thus grossly abusing his trsut, claims a 
credit for $500, for his ward’s expenditures, and files no ex 
hibit: of the items of these expenditures, and does net make it 
appear that they were proper, such credit will not be allowed 
him. bid. 

4. Where the guardian lent the money of his ward to a tra- 
ding firm, composed of two pertners, who both became ingol- 
vent at the same time, and from the same causes, no security 
having been taken besides the names of the two partners, 
it was held, that the guardian was accountable for the money 
thus loaned; notwithstanding at the time of this loan, the 
partners were considered as entirely solvent, and their failure 
was sudden and wnexpected. Ibid. 

5. A guardian who permits a sum of money, belonging to his 
wards, to remain in the hands of the executor of the estate 
from which the money is coming, to enable him to defend a 
suit which is pending against that estate, in which suit the 
wards are materially interested, (the amount thus retained 


not being greater than their proportion) cannot be subjected 
to the payment of the same, on the grounds of negligence : 
although the executor never paid any portion of it towards 
these expenses, and although such executor became wasteful 
and intemperate within the knowledge of the guardian, and 
the money was finally lost by the misconduct aud insolvency 
of the executor. Matihews v. Downs, 331. 


HEIRS.. 
' See Bequests, &e., 11. 


HUSBAND AND WiFE. 


1. Where a legacy is given to a trustee, for tie use of a mar- 
ried woman, who died without having received the same, the 
personal representative of the husband, who survived: the 
wife, but who also died without having received the wife’sJeg- 
acy, is entitled to a decree for the same, agains} the wife's 
administrator. “Coleman vy, Halloweii, 204.5, 8.0". 

“2. A wife who survives her husband! is entitled to. her-eqpite- 
ble choses in action, that | have not been reduced to possession 
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by her husband, although he may have assigned them by deed 
bona fide, and for value. Arrington v. Yarborough, 72. 


Vide Star. Lim. 1. 


IMPROVEMENTS. 


Where a person enters upon land under a parol contract of pur- 
chase, which is not performed, the purchaser is entitled for 
improvements made on the land while occupying it under such 
contract. Thomas v. Kyles, 302, 8. P. Love v. Neilson, 339. 


INJUNCTIONS. 


1. Where it was alleged that a certificate for a pre-emption claim, 
in Cherokee, was obtained from the commissioners appointed 
under the act of 1850, by false swearing, and the purchaser 
of such claim, who obtained a grant by virtue of such certifi- 
cate, answers that he purchased the same for a valuable con- 
sideration, without knowledge of the alleged perjury, an in- 
junction obtained to restrain the grantee from taking posses- 
sion under a recovery in ejectment must be dissolved. vans 
v. Lovengood, 298. , 

. It is no ground for refusing to entertain a motion to dissolve 
an injunction, that one of the defendants, in the bill, has not. 
answered where it appears that such answer, if it had been 
obtained, could not affect the rights of the ‘party enjoined. 
Tid. 

3. Upon a motion to dissolve an injunction, an allegation in the 
bill which is evaded, and not responded to in the answer, is 
taken to be true. Wilson v. Hendricks, 295. 

4. It is no ground for refusing to entertain a motion, to dissolve 
an injunction that one of the defendants in the bill has not 
answered, where it appears that such answer, if it had been 
obtained, could not affect the rights of the party enjoined. 
Ibid. ° 


5. In a bill for am injunction to restrain # person who is in the ” 
possession of a tract of land, under an adverse claim of , 
from cutting and carrying timber off of such land, ii not. 
sufficient for the plaintiff to allege that the act comp 
of will be productive of irréparable injury, but the allepatiot! 
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* must be attended with such a statement of facts, as will ena- 
ble the Court to see that such would be the result. Bogey 
v. Shute, 180. 

6. In a bill for a special injunction, to stay the cutting of tim- 
ber, it is necessary that the plaintiff should set forth, not 
only that the threatened injury would be irreparable, but he 
must show how it would be so. Thompson v. Williams, 176. 

7. In a contest between two, for a tract of land, each claiming 
the legal title, and the one in possession is cutting down tim- 
ber, and building in the ordinary course of agriculture, the 
Court of Equity, will not stay the operations of him in pos- 
session, upon the ground, merely, that he is insolvent. bid. 

8. Where a bill for an injunction alleges that.a note has been 
paid off, and agreed to be surrendered, and that it was never- 
theless assigned to another, and it appears from the answer 
that an obligation containing the terms of the agreement, 
was in the plaintiff's possession, which was to stand in lieu of 
the note, if not surrendered, and the bill does not set forth 


said obligation, nor offer to surrender it, the injunction will 
be dissolved. Woodfin v. Johnston, 317. 

9. Where property has been seized under an order of seques- 
tration, to prevent a removal and hired out, the owner for 
life, (from whom it was taken) is entitled to these hires and 
the Court of Equity will so order. Rowland v. Partin, 257. 


See Fravp, 2. 


INTEREST. 


See ADVANCEMENTS, 1. 


JUDGMENT. 
See Estoprzet. Co-Surertzs, 2. 


JURISDICTION. , 
1. Where a debtor makes a conveyance of land with intent to 
defeat his creditors, and they proceed to have the land sold, 
+ arid anes, ccthde anton 13 Eliza- 
beth: Qne, who becomes a purchasor and takes a. sheriff's 
deed has no right to call on a court of Equity to have the 
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fraudulent deed brought in and cancelled, uggn. the ground - 
of removing a cloud from his title. Thigpen v. Pitt, 49. 

2. A will cannot be corrected by eviderlte of mistake, so-as to 
strike out the name of one legatee, and i that of another, 
inadvertently omitted by the drawer or €opyer. «Yates: vy. 
Cole, 110. 

8. Where a decree rendered in the Court: of ‘Equity has. not 
been executed by the neglect of the parties to: proceed under 
it, and their rights are about to be embarrassed by gnbgequent 
events, and it appears. that such decree is reasonable and just, 
a bill to enforce such decree will be entertained, and.a new 
decree made in aid of the former one. Wrightv. Bowden, 15. 

4, The Court of Equity having obtained jurisdietion ‘upon: the 
question of the. specific performance of a contract to convey 
land, though it should refuse the relief prayed for, because 
the contract was not in writing, yet under the prayer for 
general relief, will decree an account for improvements made 
on the land under such contract. Love v.. Neilson, 339. . 

5. Where an estate in slaves is given to A, but if.he should die 
without leaving a lawful child, then to. his sisters B and0.— 
And A sold the slaves to one, with notice of the contingent 
interest of the sisters, who removed them ont.of .the -State, 
and sold them during the life timesof.A, held.on the death of 
the brother without a child, that the sisters were <a 
their remedy in Equity, the defendant. being looked’ 
the legal owner at the time he removed. them, and the plain 
tiff's contingent interests having only ‘become oleate ares 
that event. Sanderford v. Moore, 206. 


See IMPROVEMENTS. Oe sila: 


LEGACIES. | 
1. Contribution, te make up the share of a child, born after the 
execution of his father’s will, under of Assembly of 


1808, must be made by the legaicen, * proportion to their 

respective interests under the will, ra Oo ee ee 

the solute wes asta, or Soul Fate FR NN ae 
utor, bearing interest from such time. + Johnstoniif. 


man, 180. 
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2. Where propegy is given to one, with the absolute power of 
disposing of the same, with a limitation over in the event of 
the first teker dying iftestate, or without children, or without 
disposing of the ggthe, the executor has no right to demand 
a forthcoming ‘bord for the property, to meet such a contin- 
gency. Pelham v. Taylor, 121. 

8. Where an assignment of a legacy was made by deed, and an 
executor after sttch assignment, but without notice of its ex- 
istetice, takes the note of the legatee, who is insolvent, for 
property of the estate, without security, and pays debts for 
him, with an understanding that these suns are to be deduct- 
ed from the part coming to the legatee. Held, that the ex- 
ecutor was entitled to such credits. Wallston v. Braswell, 187. 

4. Heid, further, that registration of such a deed of assign- 
ment of is ndt sufficient notice to charge the executor. Ibid. 


LIMITATIONS, STATUTE OF 
1. Where a father having made « voluntary gift io a deugnter, 


in order to upset the same, has the property levied on and 
sold for his debts, bought in by his agent, and he has direc- 
tion conveyed to the other children of the donor, it was held 
that the fact, that the husband of the first donee (the daugh- 
ter, hail the property in his possession, when it was levied upon, 
will'not prevent the wife from asserting her cause of action 
after three years, nor her administrator after her death, the 
suit having been brought within the time allowed to femes 
covert, under the act of limitation. Uzzle vy. Wood, 227. 

2. Where-an administator pleads to a bill the act of Assembly 
limiting the the time of bringing suits against an administra- 
tor, &c., to two years from the time of the qualification of such 
administrator, &c., Rev. Stat. eh. 42, Sec. 16, 17, he is 
bound to show clearly, By proof, that he advertised within 
two months, at morejjthan one public ,place, or his plea will 
net oar toabar. @illiam v. Willey, 128. 


STALL INCAPACITY. 


ce’DEED, 3 ; 
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PAROL PROMISE TO INDEMNIEY: . 


Where a guardian of certain infants, Who held with inde- 
pendently of their father,, permitted th for several 
years, to remain with the father, and @lowed him to have 
the profits of their estate for keeping them) but at length, 
called upon the father for security for.the ensuing year; but 
told the person, signing the bond, as surety, that: he- would 
not lose, for the bond should pe discharged by whatthe father 
was to have for keeping the children, and.the children, during 
that year, were kept and supported by their fath@, it was 
held, that the guardian should be compelled to eredit the 
bond with the price of the children’s board and maintainance 
for that year. Brinson v. Sanders, 210. 


PARTITION. 


A Court of Equity bas no juyisdiction 3 m cases of partition, h- 
less the parties are tenants in common. Corbitiv. Corbitt, 114. 


PARTNERS. 

LA copartneribip had been established. to ‘purchase Cherokee 
lands, and to work them for mining, &c., ‘as‘partners. One 
of the specifications in the agréémeat of copartnership, was 
that such disposition was to be “‘made of their property as a 
majority should deem advisable,” two of the parties having 
become insolvent, and @ third nearly so, and all having aban- 
doned the work, and neglected the payment of the instalments 
for the purchase’ money, leaving the whole burden upon the 
fourth partner; neither of these three partners has a right 
to complain in Equity, that the fourth partner, in order to 
relieve his,sureties, has disposed of the land without the con- 
eurrence of a majority. “en v.. Kannoy, 283. ; 

_ 2. Bspecially has he ne equi i i aser from such 
fourth.partner at a fair shin, -_ t notice of such 
equity. Ibid. ~ . 

8. All that he can ask, under such circumstanees, is a: an 
count against. his copartner for the;moncy reogiv for 
jand, and for any toils: Tenis, OF profits mane in mining or by * 
agricultural operations. ; lbids 
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4.ABC and’D entered into a copartnership to purchase 
tract of land at th® Cherokee land sales, and to work the 
same for gold, A and B only gave bonds for the pur- 
chase money, sureties, whom they procured. B, C and 
D left the country, and abandoned the work for several years, 
and gave no aid to A, either in working on the land or pay- 
img the purchase money, but suffered him alone to be pressed 
for the debt. A, in good faith, to relieve his sureties, under 
the act of 1844, surrendered the land to the State, and after- 
wards, under another act, obtained from commissioners ap- 
pointed, under the act, a “ pre-emption right,”. for the same 
land, and sold the same for a sum of money: Held, that 
neither the original partners, nor their assignees, could hold 
A toan account for this money. Rhea v. Tathem, 290. 

Se Where several persons enter into partnership to work a gold 
mine, the terms being, that each one should work personally 
or in case of sickness or indispensable business, should send 
one of his white family, and divide the gains daily: Upon 
an issue whether one had been received as a substitute on a 
particular day, what one of the partners said to such persons 
recognizing him in that character, in the presence of the oth- 

ers, without dissent from them, is competerft evidence. Reid 
v. Barnhardt, 142. 


PER CAPITA AND PER STIRPES. 
See Wits, 2. ' 


PLEADING. 
1. Where a bill sets forth that A bound himself to ‘make a 
“good and sure title in fee-simple,” aud refers te a bond 


which he filés, and Pigy® me be taken as a part of the-will, 
and it appears from "that, that the obligation 1s “to make a 


good and lawful Warrantee deed,” any incongruity that there 
may be between théallegation and proof is obviated by this 
refef€nce in the bill. Lee v. Foard, 125. 
%2. In abil for an account of the profits of a mill, and for spe- 
cific Nanas of a contract to convey one half of the 
* interest in such mill to the plajntiff, upon his being paid 
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the excess of his advancements over the other partner (the 
plaintiff) the perscnal represenntative of the deceased joint 
owner, as well as his heirs at law, must be made a party de- 
fendant, the personal estate being primayily liable. Castel 
v. Strange, 324. ' 

8. A specific relief willbe granted under a general prayer, when 
such relief is consistent with the specific relief prayed, and 
according to the admitted facts in the case. Barnes v. 
Strong, 100. ) 

4. Relief may be prayed in the alternative and granted where 
the first ground set forth on the bill, is not sustained. Ward 
v. Ward, 334. . 

5. Where it is alleged in a bill that the defendant had made his 
son a deed for a tract of land in consideration of natural love 
and affection, and that the deed having never been registered 
was left with the father, the grantor, for safe keeping, and 
that after the sons death he destroyed it and the father ad- 
mits the conveyance, but says 1t really was in consideration of 
an agreement to support the grantor and his wife for their 
lives, and that the bargain was subsequently rescinded: held 
that it was incumbent on the defendant to make good this de- 
fense by full proof, and that failing to doso he would decreed 
to convey to the heir of the son. Thomas v. Kyles, 302. 

6. Where a defendant demurs to a bill specially for the want of 
the proper parties, without setting forth in the demurrer the 
names of the persons who ought to have been made parties, 
the demurrer is defective, and ought to have been overruled on 
the hearing below. In this Court, however, the question having 
been brought up by appeal, it is competent to demur,, ore 
tenus, on thesame objection, as to parties ; and such demurrer 
will be sustained, if the facts of the case make it proper so to 
decree. But the effect of sustaining’Such demurrer is. not ne- 
cessarily to have the bill dismissed. It thay be remanded to 
the Court below for amendment. Caldwell v. Blackwood,274. 

7. Where anestate, in slaves, is given to A., but, if he sWhld die 
without leaving a lawful child, then to his sisters, B.and C., 27" 
and A. died without leaving a child, but having gold the ~ 
whole estate in the property to D., in a suit against ~ 

° 
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brought by the sisters, (the sale to D. being admitted in the 
pleadings,) it was held, not necessary, that the personal repre-- 
sentative, ef A., should be made a party. Senderford v. 
Moore, 206. 7 

8. Where a bill alleges-a secret trust and the answer is evasive 
as to such allegation, yet if the testimony in the case clearly 
and distiactly disprove the allegation, the plaintiff will not be 
entitled to: have such trust declared, and the bill will be dis- 
missed with cosis. Cumpbell v. Smith, 156. 

9. Where there is a general demurrer to the whole bill, and 
there is any part of it, which entitles the plaintiff to relief, 
the demurrer will be overruled. Earp v. Earp, 239. 


PRACTICE. 

1. The Supreme Court will not entertain a bill of review (begu 
here) to review a final decree of this Court. American Bib. 
Soc. v. Hollister, 10. : 

2. A petition to rehear is too late after a decree has been sign- 


and passed. Moye v. May, 95. 

‘8. Where a demurrer for the want of parties is sustained, the 
bill will not be dismissed, but stand over with leave to amend, 
and be trausmitted to the Court below, where the amendment 
will be made. Smith, Adm’r v. Kornegay, 40. 

4. When this Court sends down an issue to be tried in the Su- 
perior Court, and exceptions are taken to such trial, it is the 
proper practice for the Judge below to present the question 
raised to this Court, in order that the party objecting may 
have an opportunity of moving that the issue may be again 
sent. Jteed v. Barnhart, 142. 

‘6. Any matter, which has a bearing upon the right ot the plain- 
tiffs to a decree for an account, comes up at the hearing, 
when the decree foran account is asked for: But a matter 
of charge, e. i., what does or does not form a part of the 
fund ? or of discharge, cannot then be gone into and comes 
up arly by exceptions to the report of the master. Do- 
bier y. Sprowse, 152. 
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PRIMARY LIABILITY. 
See Evrpence, 1. 


PRESUMPTION OF SATISFACTION. 
A delay of 19 years and eleven months, to sue for a legacy con- 
sisting in stock, connected with the fact, that, suit had been 
brought for other legacies claimed under the same will and 
with the further fact, that the stock had been sold publicly 
and the proceeds appropriated by the executor, who claimed 
as next of kin, authorises, a presumption of satisfaction 
or abandonment of the claim. Hamlin v. Mebane, 18. 


See Insuncrioy, 2, 3, 4. 


PURCHASE IN TRUST FOR ANOTHER. 

il. Where a bill seeks to convert a purchaser of @ slave at an 
auction into a trustee for the plaintiff, upon the ground that 
the purchase was made with the money of the plaintiff, and 
as his ageat, the legal title having been made to the purcha- 
ser, mere parol proof that the purchaser admitted the trust, 
will not be sufficient to entitle the plaintiff to relief. There 
must be proof of facts and circumstances, dehors the deed, in- 
consistent with the idea of an absolute purchase for himself. 
Clement v. Clement, 184. 

2. Where the facts and circumstances relied on as corroborating 
the evidence of the purchaser’s deciarations, are unsatisfacto- 
ry and susceptible of various and contradictory conclusions, 
(some of which are consistent with the defendant's claim,) 
they will not be deemed sufficient to establish the trust. 
Ibid. . 

8. To convert a purchaser who takes a deed absolute on its face 
into a trustee for another, it must be alieged and proved thet 
the clause of redemption or the declaration of the trust was 
omitted either through ignorance, mistake, fraud or undue ad- 
vantage, and this must be established, not merely by proofs 

of declarations, but of facts and circumstances, dehors the 

deed, inconsistent with the idea of an absolute ae 

‘Briggs v. Morris, 193. 
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4. Where land and negroes had been conveyed by deeds, abso- 
lute upon their face, to a brether-in-law of the bargainor, and 
to a bill, seeking to convert such conveyances into a trust, 
the defendant answers cvasively and unsatisfuctorily as to the 
mode of payment made by him, and it appears that he had 
recognized such trust by conveying a large portion of such 
property, according to the terms of the trust insisted on, and 
had taken receipts, and done other acts inconsistent with an 
absolute conveyance, and where it also appeared that the bar- 
gainor was weak in intellect, and subject to be controlled by 
the bargainee, and was deceived and imposed on by him as 
to the nature of the conveyances, a Court of Equity will de- 
clare the existence of the trust, and will hold the defendant 
to an account. Laws v. Pigford, 195. 

5. A decd, absolute on its fate, will be declared a trust where 
a parol agreement has been proven to that effect, accompanied 
with circumstances, dehors the deeds, inconaistent with the idea 
of an absolute purchase. Taylor vy. Tuylor, 246. 


RELEASE. 
See Derp, 1. 


REVIEW. 
See Practicz, 1. 


SEQUESTRATION. 
See InsuncTIon, 9. 


SLAVES. 
See Bequests, &c., 2. Emancrratton, 1, 2. 


SURRENDER OF A DEED. 
See Junispictiox, 1. 


SPECIFIC PERFORMANCE. 


Where A had agreed, conditionally with others, to subscribe a 
certain gmount to the stock of an incorporated company, @nd. 
B and C agreed with him in writing, if he would do so uncon- 
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ditionally, they would each take one-fourth of such stock off 
of his hands by subseribing for it in their own names, and A 
afterwards made such subscription absolutely, Aeld, that 
equity would decree the specific performance of such agrees 
ment. <Austin v. Gillaspie, 261. 


See JurispictTion, 4. 


TRUSTEE. 
See Apmrinistrator, &c., 1, 2. 


WASTE. 
See Insuncrion, 5. 


WILLS, CONSTUCTION OF —PROFITS—SURPLUS, &e. 


1. In the construction of a will, in order to arrive at the inten- 
tion of the testator, a word will be supplied when the sense 
of the clause in question, as collected from the context, 
manifestly requires it. Dew v. Barnes, 150. 

2. A bequest to four grandchildren, the children of a deceased 
son, which is contained in a, clause, giving off the whole per- 
sonality to the children and grandchildren of the testator, 
shall be construed to be per capita, and not per stirpes, there 
being nothing in the will to show that the testator meant dif- 
ferently. Cheeves v. Bell, 234. 

8. Where the main object of a testator, appeared to be to pro- 
vide a home and maintenance for his infant children, and for 
that purpose, directed that his plantetion should be kept up 
under the care and supervision of his widow, and such object 
was likely to be defeated by the death of the widow, and by 
distribution of most of the slaves, under another clause of the 
will, whereby the farm became ruinous and unprofitable, and 
it appearing to the court, that the interest of all persons inter- 
ested in the land, would be greatly promoted by a sale of the 
premises, especially that of such of his children as were still 
infants, a decree for a sale will be made. Hinton v. Pow- 


0. 
ell, 23 ns 





364 INDEX, 


4. After disposing of his personal éstate to his wife and chil- 
dren, the divisor proceeds to give to his wife, during her life 
or widowhood, the dwelling house and several fields, and pro- 
vides that at her death or marriage, it shall “return to the 
common stock,” and then come these words, “I do further will 
that my children, William Givens, Robert Givens, Margaret 
Pardue, and the surviving children of my son Samuel Givens, 
and Jane, the widow of my soa Jchn; and her children, James 
Givens, George A. Givens, and Tabitha Givens, the widow of 
my son Allen’Givens, do settle on, and abide on any part of 
my lands that is unoccupied, so as hot to interfere with the 
premises of those now residing en the land: and any of the 
above named children who shall not settle on my land, or 
those now settled that will not remain on said land, but will 
remove off and leave the sama, then the premises shall revert 
back and be for the use and benefit-of these who may still 
remain and live on the said premises, and in no case shall 
any of the aforesaid chiidren, or their lawfal representatives 
have the right to sell, alien or transfer any of my lands, for 
if any of my heirs will not live end abide en the said land it 
shall then remain and be for the sole bencfit. of those of my 
heirs who may, and will abide, remain and cultivate the same.”’ 
Held, that these werds conveyeil a fee simple to the persons 
named, and that the children of the deceased sons and 
daughter, teok es 2 class, and ‘that the words of restraint up- 
on alienstion and requiring residence, were void, also, that 
the deceased sons are to be included, in the class, with their 
children. Pardue'v. Givens, 307. 

5. Slaves were bequeathed to J. B. and S. B., his wife, “for 
and during their joint lives, and to the survivor for life, and 
upon the death of the said J. B. and S. B., to their children, 
‘to be equally divided between them, or the survivor of them, 
‘their heirs and assigns forever.” J. B. and S. B., had three 
children at the death of the testator, two of whom died without 
issue in the lifetime of S. B., the surviving life tenant, and the 
‘third was living at the time of her mother, 8. B.’s death: 
Held, that this surviving child was entitled to the whole in- 
ter@8t in the legacy. Biddle vy. Hoyt, 159. 
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6. Where a testator leaves his plantation, his slaves, his stock, 
and farming implements to his widow, with a request that she 
shall carry on the farm and support the children out of the 
profits, but in case she married the will provides that the 
whole property shall be sold, and the proceeds of the sale 
divided between her and the children, the will making uo dis- 
position of zeny surplus that might accrue during her widow- 
hood, it was held that such surplus shall go to the second 
husband. Anderson v. Arrington, 215. 


WIFE'S CHOSES IN ACTION. 
See HusBanp AND WIFE, 2. 





